Martial supplement these statutory provisions. 21 Through executive order and pursuant to his authority under Article 36 of the UCMJ, the President promulgates the Rules for Courts-Martial. 22 Finally, each of the uniformed services has the authority to develop implementing regulations.
The UCMJ provision that created the current system of panel member selection is Article 25. 23 Article 25 first establishes who is eligible to serve as a panel member on a court-martial. The pool of potential panel members is quite broad. A commissioned officer of any *916 rank can serve on any court-martial. 24 Additionally, a warrant officer of any rank can serve as a panel member for any court-martial except when the accused is a commissioned officer. 25 Finally, in the trial of an enlisted member, an enlisted member of any rank who is not in the same company-or battery-sized unit as the accused service member can serve as a panel member. 26 This list of eligible panel members potentially includes just about every military member in that particular military command. If the convening authority selected actual panel members in some kind of random fashion from this list, the selection process would be quite similar and perhaps even broader than the potential jury pool in most civilian jurisdictions.
However, Article 25(d)(2) sets out a very different selection process. Article 25(d)(2) states: "When convening a court-martial, the convening authority shall detail as members thereof such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament." 27 Article 25 has two primary functions. First and most important, it gives the court-martial convening authority the responsibility and authority to individually select the members of the command who will serve as panel members. So while the pool of service members who are eligible to serve as panel members is very broad, that breadth is significantly narrowed because the convening authority has the sole discretion to select the panel members who will actually serve.
The second function of Article 25 is to define the criteria the convening authority should use in making the selection decision. These selection criteria are not narrow or specific. How, for example, should a panel member's age factor into the selection decision? Would older, more senior panel members necessarily be best suited to evaluate a case against a very junior service member? Likewise, what is meant by judicial temperament? Does this criterion suggest that the convening authority should select people who see the case the way he sees it? Does it mean the convening authority should select people who will be *917 "tough on crime"? In conjunction, these factors seem to suggest that older, more experienced, higher ranking officials are best suited to serve as panel members. That alone makes the selection processes problematic. But beyond that, the factors are so vague that the convening authority has virtually unfettered discretion in making these selections, which certainly creates the potential for mischief.
It would be unfair and inaccurate to suggest that all panel members selected to serve are mere puppets of the convening authority. It would also be unfair to suggest that convening authorities routinely manipulate and abuse the selection process to achieve a certain outcome. The selection process begins with the request for all military units under the command of the convening authority to submit a list of individuals within the unit who would be available to serve as panel members. A military legal advisor usually presents this list to the convening authority. The advisor tells the convening authority that he can select panel members from the list provided or that he can select anyone within his authority to serve as a panel member. Further, the advisor reminds the convening authority of the selection process criteria listed in Article 25. Often the convening authority will also have the personnel files of the potential selectees to aid him in applying the criteria. Once the commander selects a list of names, an order is drafted informing those who were selected and detailing them to serve. 28 The practice in some branches of the military is to detail the court members to serve for a period of time, which is typically six months. This means these court members will sit in judgement of all the cases that arise over this specified period of time. Because the convening authority details these members for a specific time period, the convening authority selects them independently of any particular case.
These procedures help deter selection process manipulation from taking place and prevent the military justice system from becoming fundamentally unfair. Nevertheless, in a system where one individual or office has so much authority and discretion in selecting those who will sit in judgement of the case, there is the potential for abuse.
A. Criticisms of the Selection Process
Over the years, of all the criticisms launched against the military justice system, none seems as frequent or vociferous as the criticism of the role of the convening authority in the selection process. Much of this criticism actually precedes the codification of *918 Article 25 of the Uniform Code of Military Justice 29 ("UCMJ") and is part of a larger debate over the role of the military commander in the military justice system.
Pressure to reform aspects of the United States military justice system began near the end of World War I. 30 Major General Enoch Crowder, the Provost Marshall General of the Army, was a strong proponent of the then-existing system, which kept the commander as the focal point of the military justice system. 31 Brigadier General Samuel T. Ansell, the acting Judge Advocate
General of the Army, argued for major systemic reforms that would reduce the role of the military commander and give greater protection to individual rights. 32 In the short term, General Crowder's position won out in the 1920 Articles of War.
The conclusion of World War II saw a groundswell of support for reforms to the military justice system. 33 During the war, many in uniform were subjected to what they believed was an unfair and arbitrary system of justice. 34 Due in large part to these pressures, Congress held extensive hearings, which ultimately led to the creation of the UCMJ. However, practically before the ink was dry on the UCMJ, Article 25 was a target of continued criticism. 35 Critics of military justice in general have used Article 25 as the prime example of the inherent unfairness that renders military justice an oxymoron. Not surprisingly, these critics describe the various ways convening authorities can manipulate the system. One of the various ways critics argue convening authorities can manipulate the system is by stacking the court-martial panel with officers having the same view of the case as the convening authority. Another criticism is that the convening authority can handpick the panel members and order them to reach a particular outcome 36 *919 Even many supporters of the military justice system from both outside and inside the military have singled out Article 25 for criticism, making calls for reform. Their criticisms have often been more nuanced. Some have argued, for example, that while convening authorities may not routinely, or ever, use Article 25 to unfairly manipulate the court-martial process, the fact that such a potential even exists undermines public confidence in the system. Their calls for reform are based largely on the need to have a system that not only is fair but is also perceived as fair. For them, Article 25 remains one of the last stumbling blocks and a vestige of a bygone era. 37 Other critics have attacked Article 25 on constitutional grounds. They argue that fundamental due process protections apply to members of the armed forces in much the same way they apply to civilians. They also see the Sixth Amendment right to a fair and impartial jury as a key aspect of fundamental due process and believe the panel member selections should reflect this right. 38 Regardless of critics' reasons for attacking the panel member selection process, they generally agree that a solution to the problems associated with Article 25 is to replace the convening authority's role with some version of a random selection process. 39 Over the years, some of these criticisms have gotten the attention of the courts and Congress. As noted above, the Court of Military Appeals and the Court of Appeals for the Armed Forces have held that the Sixth Amendment right to a jury trial does not apply to a military court-martial.
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*920 Even though the military appellate courts have been unwilling to apply the jury trial right to courts-martial, they have acted in a number of ways to limit the convening authority's discretion in the selection process. For example, in evaluating the convening authority's compliance with Article 25, the Court of Appeals for the Armed Forces considers three primary factors: first, whether an improper motive to pack the member pool existed; second, whether there was systemic exclusion of otherwise qualified potential members based on an impermissible variable such as rank; and, third, whether a good faith attempt to be inclusive and to require representativeness was made so that court-martial service is open to all segments of the military community. 41 Courts have also looked skeptically at efforts to exclude certain groups from being considered for service on a court-martial panel. The Court of Appeals for the Armed Forces struck down an Army regulation that exempted officers in certain career fields from serving as court members. 42 Military courts have also invalidated selection processes that systematically excluded service members based solely *921 on their rank. 43 Military courts have also held that any panel member who exhibits an inelastic disposition to the case or to the appropriateness of a potential punishment is not qualified to serve. 44 In addition, the Court of Appeals for the Armed Forces developed the doctrine of implied bias as a means of evaluating the qualifications of a particular panel member to serve, even if the accused cannot prove actual bias. The court developed this doctrine from the Rule for Court-Martial 912(f)(1)(N), 45 which requires the removal of a panel member in the "interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality." 46 Under this rule, the Court of Appeals for the Armed Forces has invalidated military panels that lack the appearance of fairness.
47
Congress has also responded at times more directly to critics of the selection process. Authorization Act, the military was directed to examine alternatives to the current selection process. 51 After completing the study, the Joint Service Committee, composed of representatives from each of the services reported to Congress that the *922 current system is most likely to obtain the best-qualified members and the Committee recommended that Congress not adopt a random selection procedure.
52

B. Why the Military Has Been Resistant to Change
In the face of these criticisms and with such a seemingly ready-made alternative solution available, one has to wonder why and how the military has continued to resist any change. To understand this, it is important to appreciate the purposes of the military justice system, the role the military commander plays in that system, and why that role is so significant.
Purposes of the Military Justice System
First and foremost, military justice is one of the primary tools available to a military commander to maintain discipline within the ranks. 53 Military operations, particularly in war, often require immediate and unquestioned obedience to orders and commands.
Even in peacetime, commanders must establish and maintain a high level of respect for authority. Military leaders in the United States are trained to develop and maintain this level of discipline primarily through positive leadership techniques such as leading by example, maintaining high standards of performance and readiness, and attending to the needs of both the individual soldiers and the requirements of the military organization. 54 However, because a military organization is unlike any other organization, as soldiers may be ordered to sacrifice their lives to accomplish a mission or an objective, positive leadership may not be enough to maintain a necessary level of discipline. The provision granting the commander the means to impose swift and sometimes summary punishment to maintain discipline and obedience is a critical aspect of the United States military justice system. 55 Maintenance of discipline is a hallmark of military justice, but it is not, as some assume, the be all and end all of military justice, particularly in a democracy. Loyalty to both superiors and subordinates *923 is an essential part of the military ethos. 56 Soldiers must be loyal to their superiors and willing to support the unit's mission. In turn, the senior leaders owe a measure of loyalty to the soldiers they command. 57 A justice system seen--particularly by the enlisted ranks--as arbitrary and unfair detracts from that loyalty. 58 In such a system, soldiers may become resentful of their superiors. 59 This resentment can lead to a lack of trust and confidence and, ultimately, to a weakening of discipline.
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The United States military draws its members from the population it serves. To varying degrees, the members of a military organization reflect the values, customs, and attitudes of the general public. That said, in many ways military law is treated as separate and apart from state and federal law. 61 This may reflect the treatment of military society as separate and apart from civilian society. 62 It has its own values, attitudes, customs, and norms. From the first day of basic training, service members are taught to subordinate individual interests to the organization's needs. 63 A military justice system should reflect the unique values, norms, and attitudes that create this separate society. Service members who understand the impact that insubordination has on a military organization should sit in judgment of those accused of disobedience. Those who know firsthand how the rights of the individual must be balanced against the needs of the organization should decide where that line should be drawn. Those who have trained for war and have served in combat should judge the behavior of soldiers on the battlefield who are being charged with violating the laws of war.
Another, sometimes overlooked, purpose of a military justice system is that it must be deployable. It must be capable of functioning when military forces are overseas or otherwise outside the reach of the civilian courts. This need for deployability has both practical and theoretical components. Practically speaking, sending cases that arise while forces are deployed back to the home country to adjudicate would severely undermine the system's effectiveness. It is impractical to expect a commander to dedicate the time and resources necessary to send the accused soldier, relevant witnesses, and evidence back home, particularly during combat or other military operations. It is also unlikely *924 that the commander would wait to resolve these cases until the unit redeployed. Without a justice system that can follow the commander into a deployed environment, there is a risk that the commander might operate outside of the established system.
By having a justice system that can travel with the forces into combat and other operations, the military encourages its forces to respect the rule of law. A military force that respects the rule of law garners respect and trust from the world community. This trust and respect can certainly carry over to world opinion about the legitimacy of military operations. Of course, the contrary is also true--when military forces operate outside the rule of law, the legitimacy of their operation is significantly undermined.
A final objective of a military justice system, particularly relevant to the United States, is the reinforcement of civilian control over the military. In the United States, Congress has the primary responsibility for making rules to regulate armed forces. 64 Ultimately, elected officials strike the balance between the needs of the military and the rights of individual service members. The United States military justice system is an expression of the nation's collective will as to how much authority it is willing to give to its military leadership. Such a system reinforces the notion that the military derives its authority from civilians and, in so doing, helps minimize the risk of a military coup and protects civilian supremacy over the military. In the civilian justice system, there is no counterpart to the commander. Beyond the selection of the members who will hear the case, the convening authority has several significant functions during the course of the trial. The convening authority, for example, can order that depositions be taken in a pending case. 66 The convening authority approves and authorizes funding for witness travel 67 and employment and funding for expert witnesses requested by either the prosecution or the defense. 68 The convening authority is also authorized *925 to grant both transactional and testimonial immunity for any witness subject to the Uniform Code of Military Justice 69 ("UCMJ"). 70 If the accused desires to enter a guilty plea, the accused and the convening authority may directly negotiate a pretrial agreement, which will be binding on the court. 71 The convening authority can also order an inquiry into the mental capacity or mental responsibility of the accused. 72 At the conclusion of the trial, if the court finds the accused guilty of any offense, the convening authority continues to have significant involvement in the case. Before the case becomes final, the convening authority must approve both the findings and the sentence of the court-martial. 73 At that time, the convening authority may dismiss any specification or charge by setting aside findings of guilt. 74 The convening authority may also change any findings of guilt to a lesser included offense, 75 modify to a lesser sentence, or order a proceeding in revision or rehearing. 76 No proceeding in revision can reconsider a finding of not guilty. 77 The commander's authority to modify the findings and sentence in this manner is viewed as "a matter of command prerogative involving the sole discretion of the convening authority." 78 Why would a justice system give the commander such a significant role? To answer this question, one must consider how the military justice system relates to the commander's personal responsibility and associated criminal liability if he fails to adequately prevent, suppress, and punish law-of-war violations committed by the forces under his command. The doctrine of command responsibility holds that a commander may be criminally liable for law-of-war violations committed by the forces under his command. 79 Over the years, the doctrine has obtained the status of customary international law and has been codified in various international agreements. 80 Under this doctrine, if *926 a commander fails to control his forces in such a way as to prevent, suppress, or punish law-of-war violations that he knew existed or recklessly or negligently failed to notice, he can be punished as if he committed the crimes personally. 81 This doctrine is based on the commander's unique position in a military organization. It recognizes the commander as the focal point of military discipline and order, and it is the commander's responsibility to maintain command and control of his subordinate forces. 82 The basis of the doctrine reflects the traditional role of the military commander as the oracle of justice.
The doctrine is based on the recognition that there is often a very thin line separating a disciplined military force from a mob.
It is the commander who stands on that line and, by use of all resources and authority available to him, ensures that his forces do not violate the laws of war. If they do, it is in large part attributable to the commander's failings.
Much of the resistance to removing the commander from the panel member selection process stems from more than just slavish commitment to tradition; it stems from the very real and legitimate concern that removing or significantly diminishing the commander's role will fundamentally change the military justice system. This change may bring about a host of unintended and unwanted consequences. The panel member selection issue is just one part of a much bigger debate over the role of the commander in military justice issues.
Practicability Concerns
In addition to concerns about fundamentally changing the military justice system, there are also important concerns about the practicability of changing the panel member selection process, particularly if these changes create some type of random selection. Removing the commander from the selection decision and delegating that function to some outside organization means the commander loses not only some control over the selection process but also over the forces under his or her command. If service members are selected at random to serve on court-martial duty, that means they can be removed from critical assignments and mission essential work without the commander's permission or say in the decision.
*927
These kinds of disruptions may be problematic in peacetime, but in a combat environment, such disruptions may prove devastating. Just imagine that on the eve of a major operation a subordinate commander responsible for leading the offensive is called to serve on a court-martial. Would the benefits of having a random selection process outweigh the costs to the mission's success by pulling that subordinate commander off the line just before the initiation of an important military offensive? Many would say this is too high of a price to pay for the perception of fairness that a random selection process might provide.
To avoid these problems, a commander may decide to postpone or forgo a court-martial rather than run the risk of losing critical members of the command to court-martial duty. This decision to delay or forgo court-martial procedures comes with its own significant costs. For example, justice might be delayed or ultimately denied. Additionally, commanders may become so frustrated with a system that imposes such a heavy burden on mission readiness that they may seek other means, perhaps even illegal means, to punish soldiers outside of the court-martial system. Forgoing action on a case can also lead to a breakdown in discipline or a belief that behavior that is illegal in peacetime is not punishable in combat. If such an attitude develops within a command, it can have devastating consequences. 83 Of course, there may be responses and resolutions to some of these practical concerns. The strongest proponents for removing the commander from the panel member selection process point to Canada and Great Britain that once had systems similar to the United States system but have undergone significant reforms and have removed the commander from panel member selection process. Administrator and the Chief Military Judge, 85 illustrates one of the perhaps unintended consequences of dividing the responsibilities of the convening *928 authority into three separate offices. 86 In this case, the Director of Military Prosecutions sought to bring a member of the Canadian Armed Forces before a court-martial to face charges of aggravated assault and illtreatment of a subordinate. 87 However, the soldier in question was assigned to a special unit of the Canadian Armed Forces at the time and, under the policy of the armed forces, his name and other identifying features could not be made public. 88 Because the identifying information on the charge sheet was marked "SECRET," the Chief Military Judge refused to assign a military judge to the case, and the Court Martial Administrator refused to issue a convening order. 89 To resolve the dispute between the three agencies, the Director of Military Prosecution sought an order of mandamus from a Canadian federal court to compel the Chief Military Judge to assign a judge to the case and to require the Court Martial
Administrator to issue a convening order. 90 As this case illustrates, when the system divides and delegates the commander's traditional role in military justice to separate agencies, these agencies can become a three-headed creature requiring all three heads to agree before the Administrator can convene the court. 91 In such a situation, the question is whether adding fairness, or perceived fairness, to Canada's system is worth the loss in efficiency, deployability, control, and discipline, which are hallmarks of a system embracing the military commander's role.
Likewise, the United Kingdom's military justice system, despite monumental changes that have occurred, has suffered legal attacks. Three fairly recent cases from the European Court of Human Rights ("ECHR") show that this court is still subjecting the British military justice system to intense scrutiny. 92 In each of these cases brought before the ECHR, individual claimants challenged various aspects of the British court-martial system.
Removing the commander may create a risk of turning the current system over to courts and other agencies that have little understanding *929 of how such a system must operate in combat and during other military operations. Those concerned that the United States military maintain a justice system that works both in peacetime and in combat, taking into account the practical realities and operational needs, are loath to remove the commander from the panel selection process.
Current Protections Against Unlawful Command Influence
Another reason why the United States military has been resistant to reform is that there are already a number of safeguards built into the system designed to prevent the commander from unfairly manipulating the selection process. As noted above, the military appellate courts have been active in providing certain limits on the commander's discretion to select or exclude certain categories of potential panel members. Using the doctrine of implied bias, in combination with an evaluation of the commander's selections for improper motives and the systemic exclusion of otherwise qualified potential members based on impermissible variables, these courts have rained in the otherwise unbridled discretion of commanders.
To reiterate, Article 25 of the Uniform Code of Military Justice 93 ("UCMJ") also gives the commander specific guidance on who to select for court-martial service. Commanders are not free to select those who would be inclined to vote for convictions or harsh punishments regardless of the evidence. Commanders are not permitted to select only those who will see the case as the commander sees it. Instead, they must select members who, by reason of their age, education, experience, length of service, and judicial temperament are best suited for this service. 94 A commander who earnestly uses these criteria is likely to select a panel that is independent in thought and action. The selected panel is likely to carefully consider the evidence, apply the law as instructed by the military judge, and earnestly seek to achieve a just result.
In addition to these protections, Article 37 of the UCMJ 95 anticipates the risk that exists in a system where the commander has so much authority. To prevent abuse, Article 37 provides in part: (a) No authority convening a general, special, or summary court-martial, nor any other commanding officer, may censure, reprimand, or admonish the court or any member, military judge, or counsel thereof, with respect to the findings or sentence adjudged by the court, or with respect to any other *930 exercises of its or his functions on the conduct of the proceeding.
No person subject to this chapter may attempt to coerce or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence in any case, or the action of any convening, approving or reviewing authority with respect to his judicial acts.
(b) In the preparation of an effectiveness, fitness, or efficiency report on any other report or document used in whole or in part for the purpose of determining whether a member of the armed forces is qualified to be advanced, in grade, or in determining the assignment or transfer of a member of the armed forces or in determining whether a member of the armed forces should be retained on active duty, no person subject to this chapter may, in preparing any such report (1) consider or evaluate the performance of duty of any such member before . . . a court-martial. 96 In addition, Military Rule of Evidence 509 97 and Rule for Courts-Martial 922(g) 98 protect the deliberations and voting of individual court members from disclosure.
These statutory protections are not insignificant. Article 37, in effect, insulates the actions and decisions of a panel member from any type of command retribution. Congress wrote the statute in broad terms to give panel members the ability to exercise their independent judgment and discretion. Military Rule of Evidence 509 and Rule for Courts-Martial 922 provide additional protection by prohibiting anyone, including the commander, from attempting to discover how a particular member voted in a case.
In combination, these specific protections along with other systemic protections provided to the accused service member facing court-martial, make it hard to prove that the system is fundamentally unfair merely because the commander selects those who will sit in judgment of the accused. In light of these protections, considering the unique functions of a military justice system, the important role played by the military commander within the system, and the reasons for the military's continued resistance to reform, the current panel member selection process is more understandable.
Nonetheless, in spite of these very legitimate concerns, the military cannot simply ignore reasonable criticisms of the current selection system. Even if the system is fundamentally fair, if a perception *931 of unfairness continues to exist, it can be difficult for the military justice system to maintain legitimacy.
Further, the selection process criteria outlined in Article 25 hardly provides bright line rules. Even with the active involvement of the courts to add clarity, a commander who has a mind to abuse the system could manipulate the selection criteria. Because of the way these selections are made, it can be difficult to prove the commander acted improperly. While the protections of Article 37 are important and useful, these protections, too, can only go so far. If a commander abuses the system by selecting those who will vote his way, he will have no need to take adverse action against the members, and he will not trigger the protections of Article 37.
Even with the protections designed to prevent unlawful command influence in the panel selection process, if a better system is available, the military should embrace those changes. The problem up to this point is that the most frequently proffered reform is some type of random selection. A random selection process, though, fails to give proper consideration to the unique needs of the military justice system and the important responsibilities of a commander within that system. Random selection virtually removes the commander altogether. This is why random selection has gained little, if any, real traction either with the military or Congress.
III. PEREMPTORY CHALLENGES IN THE MILITARY JUSTICE SYSTEM
What is needed is reform that is sensitive to the legitimate interests of the military and that makes the system fairer and less amenable to abuse by unscrupulous commanders. This Article proposes a reform that will allow the commander to continue ("UCMJ") and, at the same time, will allow defense attorneys in individual cases to level the playing field by giving them greater ability to remove potential panel members from a particular case. Simultaneously, the reform will limit who the prosecutor can remove from the panel. This Article proposes an expanded use of peremptory challenges for the defense and an elimination of the prosecution's peremptory challenge. This relatively simple reform will ensure a fairer and more balanced court-martial panel while preserving the commander's role in the justice system.
*932 A. Background and Use of Peremptory Challenges in the Military
Peremptory challenges should be distinguished from challenges for cause. There are no limits to the number of challenges for cause that either party can make. Under military rules, there are a number of potential bases for a challenge for cause including:
(1) the member is not competent to serve under the criteria set out by Article 25 of the Uniform Code of Military Justice 100 ("UCMJ"); 101 (2) the member is not properly detailed to serve; 102 (3) the member acted as an accuser, investigator, or convening authority in the case; 103 (4) the member expressed a definite opinion as to the guilt or innocence of the accused; 104 or (5) the member should not sit in the interest of legality, fairness, or impartiality. 105 On the other hand, peremptory challenges of potential panel members require no reason or explanation. A party can exercise a peremptory challenge for any reason other than the race or gender of the panel member. 106 In the court-martial system, each party gets one peremptory challenge. 107 To understand how an expansion of peremptory challenges for the military accused can serve as a workable and meaningful reform for the current panel member selection process, some background on the status and use of peremptory challenges in the United States legal system and the court-martial system in particular is helpful. and one of the most important rights secured to the defendant. 113 It is notable for our discussion that the Court seems to view the right to a peremptory challenge primarily as a right of the criminal defendant rather than the prosecution.
The Court in Swain also detailed several reasons why peremptory challenges have become an integral part of a criminal trial, and subsequently one of the most crucial rights given to a criminal defendant. First, the peremptory challenge serves to eliminate jurors who might hold extreme views and thus helps ensure those selected to sit in judgment will decide the case on the evidence and not otherwise.
114
Second, peremptory challenges allow for more probing of perspective jurors for possible bias. In voir dire, counsel is able to inquire more deeply into the juror's possible bias even if those questions might offend or alienate the potential juror. If the probing questions do not reveal bias or a basis for a challenge for cause, counsel can remove the juror who was subjected to the probing and perhaps uncomfortable inquiry with a peremptory challenge. 115 Finally, in the Court's view, peremptory challenges help ensure a fair trial for the criminal defendant by allowing him to eliminate those who would be biased against him. Interestingly, the Court in Swain noted that in times past, when the sheriff was responsible for the jury list and suspected of partiality, the peremptory challenge was seen as an effective check on the sheriff's bias and helped to ensure a more impartial and better qualified jury. 116 This rationale is particularly instructive as we consider the expanded use of peremptory challenges for the accused in courts-martial.
In spite of the long tradition of peremptory challenges in the civilian criminal system, the use of these challenges in the military system has a much shorter history. Peremptory challenges had no tradition in the original British Articles of War. 117 Until the early 20th Century, peremptory challenges were not a feature of the court-martial system in the United States. 118 The 1920
Articles of War for the United States military was the first to recognize the right to peremptory *934 challenge. Article 18 allowed one peremptory challenge for each side. 119 That provision was carried over to Article 41 of the UCMJ. 120 The rationale for peremptory challenges in the military is much the same as in the civilian court system. Courts have noted Article 41 as a tool used to ensure fairness and the appearance of fairness in the system. In addition, peremptory challenges in the military can also reduce the size of the panel below the required number for a quorum, which will delay the proceeding until the convening authority can select additional members.
Since each party has only one peremptory challenge, most military case law has focused on how an accused can exercise that one peremptory challenge while at the same time preserving for appeal a denied challenge for cause. 121 A detailed discussion of this issue is beyond the scope of this Article. What is important for the purposes of this Article is that military courts, like their civilian counterparts, see the peremptory challenge as an important feature of a fair trial for the accused.
B. Batson and Peremptory Challenges
The The Court's concern in Batson was how to prevent the State from using peremptory challenges to discriminate against AfricanAmericans. Batson, at its core, is a case addressing burden shifting. Cases *935 following Swain had required the defense to establish purposeful discrimination by showing proof of repeated strikes of African-American jurors over a number of cases in order to establish an Equal Protection Clause violation. 125 The Batson court said that such a requirement was a "crippling burden of proof," making the prosecutor's racially motivated use of peremptory challenges largely immune from constitutional scrutiny.
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To address this problem, the Court announced a three-part burden shifting formula to evaluate the prosecutor's exercise of its peremptory challenge. First, the defendant must show that he or she is a member of a cognizable racial group and that the prosecutor has used the peremptory challenge to remove members of the jury that share the defendant's race. Second, if this is established, the defendant is entitled to the irrebuttable presumption that the exercise of peremptory challenges constitutes a practice permitting prosecutors with a mind to, to discriminate. Third, the defendant must show the facts and circumstances raise an inference that the prosecutor used the peremptory challenge to exclude the veniremen 127 from the petit jury on the account of the veniremen's race.
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Once the defendant makes this prima facie showing, the burden shifts to the prosecution to show a race-neutral reason for exercising the peremptory challenge against the veniremen existed. 129 The prosecution's reason does not have to rise to the level of a challenge for cause. The prosecution, however, cannot rebut the presumption by stating that the prosecution challenged the veniremen because they share the same race as the defendant, insinuating they are likely to be more sympathetic to the defendant's case. 130 Likewise, the prosecutor cannot rebut the presumption by simply claiming that the challenge was not racially motivated. Instead, the prosecution must offer a race-neutral reason for the exercise of the peremptory challenge.
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Batson was far from the Court's last word on these issues. In a series of cases following Batson, the Court further refined, and in some instances expanded and limited Batson's reach. In Powers v. Ohio, 132 the Court expanded Batson's reach, holding that a white defendant has standing to object to a prosecutor's exercise of peremptory *936 challenges to exclude African-Americans from the jury. 133 The Court reasoned that racial discrimination in jury selection violates the Equal Protection Clause. If the white defendant was not given standing to assert the rights of the excluded juror, it is unlikely that those rights would ever be vindicated.
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In Georgia v. McCollum, 135 the Court applied the Batson requirements to the defense counsel's peremptory challenges. 136 The Court stated that whether the discrimination comes at the hands of the prosecution or the defense, if the court allows jurors to be excluded based on group bias, the court becomes a willing participant in discrimination.
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In J.E.B. v. Alabama ex rel. T.B., 138 the Court expanded Batson's requirements to exclusions based on gender. The Court noted a similarity in the prejudicial attitudes toward racial minorities and women in the United States. 139 The Court reasoned that when peremptory challenges are gender based they perpetuate stereotypes and reinforce prejudicial views, which is the kind of discrimination that the Equal Protection Clause prohibits. 140 Not all of the Court's post-Batson jurisprudence has expanded Batson's holding. In two cases, the Court reiterated that any race-neutral reason is sufficient to overcome the presumption that the prosecution exercised its peremptory challenge based on race or gender. In Hernandez v. New York, 141 the prosecutor's explanation for exercising his peremptory challenge against
Hispanic jurors was his concern that the jurors would not accept the court translator's interpretation as the final authority of what Hispanic witness testifying in the case said. 142 The Court held that this explanation met the prosecutor's burden because it demonstrated that the challenge was based on something other than race.
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Most significantly, in Purkett v. Elem, 144 the Court reversed a lower court that held in order to rebut the presumption of a racially-motivated peremptory challenge, the prosecutor's explanation must *937 not only be race-neutral, but must also be plausible. 145 The Court held there was no plausibility requirement in order to rebut the presumption. The prosecution only needs to provide a race-neutral reason. Once that is done, the trial judge must then decide whether the race-neutral reason is genuine or whether the opponent of the strike proved purposeful discrimination. Soon after its ruling in Santiago-Davila, COMA went a step further by streamlining the defense's burden in raising a Batson issue.
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C. Batson in Courts-Martial
In United States v. Moore, 151 the court addressed the first procedural step in Batson, which requires the defense to make a prima facie showing of discrimination. In a civilian criminal proceeding, the defense would frequently make this showing by noting that the prosecution used its peremptory challenges to eliminate all or most of the racial minorities from the jury. In the military, however, such a prima facie case would be difficult to make because each side has only one *938 peremptory challenge.
Recognizing this difficulty, COMA eliminated the prima facie requirement. 152 COMA held that whenever the prosecution exercises a peremptory challenge against a member of the accused's race, upon objection by the defense, the prosecution must articulate a race-neutral reason for the challenge. ("UCMJ"). Because those criteria attempt to create a panel capable of rendering a fair verdict, there is less need for the parties to use peremptory challenges to obtain a qualified panel. 159 Because of these important differences in the selection process, the court in Tulloch held that Purkett's holding did not apply to the military, and the prosecution's rationale for exercising its peremptory challenge against a cognizable class cannot be unreasonable or implausible. 160 In other cases, the Court of Appeals for the Armed Forces held that Batson challenges also apply to gender 161 and that Batson applies to both the prosecution and the defense. 162 
It is notable that military courts have had little difficulty applying Batson to courts-martial cases. It is equally notable that the courts in Tulloch and Moore expanded the protections of Batson beyond what the Supreme Court required.
What is most significant about these military cases is the rationale the military courts used to justify broader Batson protections. *939 These cases take particular note of the role that Article 25 plays in the panel member selection process and how the process promotes selection of a more qualified panel on one hand, but on the other hand, gives the prosecution a potentially much greater role in the initial selections. Some opinions justifying greater Batson protections note, for example, the incongruity of the prosecution exercising a peremptory challenge on a panel member who has already gone through the Article 25 screening process. 163 The Court of Appeals for the Armed Forces also distinguished the selection process used in the military system from the process used in the civilian system as a reason for applying more Batson protections. In Tulloch, the court noted that, "in civilian jurisdictions, the numerous peremptory challenges are used to 'select' a jury, but in courts-martial, a peremptory challenge is used to eliminate those already selected by the convening authority." 164 This important distinction certainly suggests that the prosecution should not enjoy the same right to peremptory challenges as their civilian counterparts, or even as the defense counsel in the case.
Judge Walter Cox's concurring opinion in United States v. Carter 165 is perhaps the clearest call for limiting the prosecution's use of peremptory challenges. 166 Judge Cox made flowing observations about peremptory challenges in the military. First, he stated that "jurors in a civilian trial will come from some pool of persons selected at random from the general population, the new members of a court-martial will be hand-picked by the convening authority . . . the very person who has referred the charges for trial in the first place." 167 Second, he argued,
The Government has the functional equivalent of an unlimited number of peremptory challenges. Article 25(d)(2) provides that "the convening authority shall detail as members . . . such members of the armed forces as, in his opinion, are best qualified for the duty." The statutory authority to choose the members necessarily includes the corollary right not to choose. 168 Third, he stated, "Article 41 gives trial counsel, who represents the Government in the court-martial, one more peremptory challenge." 169 *940 Judge Cox's observations about the relationship between Article 25 and the use of peremptory challenges by the prosecution further illustrate why eliminating the prosecution's use of peremptory challenges and expanding the defense's use of peremptory challenges is an appropriate way to strike a balance between the convening authority's legitimate interests and the accused's right to a fair trial even in light of the Batson requirements. Batson should not be applied to the defense in exactly the same way it is applied to the prosecution for the simple reason that the defense, unlike the prosecution, did not have a hand in selecting the panel members. The defense had no say in who was selected and who was excluded and, therefore, has a greater reason to remove panel members who the defense did not like.
IV. PROPOSAL FOR EXPANDED USE OF PEREMPTORY CHALLENGES
A. Expanded Use of Peremptory Challenges for the Defense
The power of the convening authority to select panel members under Article 25 of the Uniform Code of Military Justice
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("UCMJ") is considerable. This power also includes the power to exclude members. Commanders who legitimately apply the criteria described in Article 25 are likely to select panel members who will fairly assess the cases before them. Nevertheless, the selection system is subject to abuse and manipulation by unscrupulous commanders and the potential for abuse creates a perception of unfairness.
Reform that is sensitive to the legitimate interests of the military, while making the system fairer and less amenable to abuse, is needed. The history of peremptory challenges in the military, and more specifically, the rationale that military courts have used to apply Batson and its progeny in the military system, give important insight into the type of member selection reform that will strike a fair balance and will be effective. These cases note that there is incongruity with the prosecution exercising peremptory challenges of members who have already been selected using Article 25. Further, while the convening authority, and by extension, the prosecution, has already exercised a virtually limitless number of peremptory challenges in selecting the court-martial panel, up to the time of trial, the defense has had no input in the selection process.
As these cases suggest, the most problematic aspects of panel member selection can be cured not by completely revamping the system and removing the convening authority from the process, but by giving the defense counsel a greater role in making the selection. This *941 can be done by expanding the number of peremptory challenges available to the defense, while at the same time eliminating the government's use of peremptory challenges altogether.
Article 41(b)(1) 171 of the UCMJ currently gives both the prosecution and the defense each one peremptory challenge. This number needs to be expanded significantly for the defense. One peremptory challenge is not enough to counter the potential for abuse of Article 25 by a commander who seeks to stack a panel with members who might be unfairly disposed against the accused. This is true for several reasons. First, other than in capital cases, the UCMJ does not require unanimous verdicts. A guilty verdict in non-capital cases requires the concurrence of two-thirds of the members present at the time of the vote. 172 If there is less than a two-thirds concurrence as to guilt, then the accused will be found not guilty. Also, for sentences in excess of ten years, three-fourths of the members must concur. Lesser sentences require a concurrence of two-thirds of the members. 173 Because unanimous verdicts are not required for guilt or for an agreement on the sentence imposed, even if the defense exercises its one peremptory challenge to remove one member from the panel, this is not enough to have any real impact on curing a potentially unfair panel.
One of the oft-stated reasons for peremptory challenges is to allow the parties to exclude potential jurors whom they might have offended or upset while conducting a probing voir dire 174 during which they attempted to expose reasons for a causal challenge.
If the accused is limited to one peremptory challenge, it significantly limits the defense counsel's willingness and ability to conduct a probing voir dire for fear of offending panel members that they may have no ability to challenge peremptorily.
Finally, as noted above, the convening authority already has a limitless number of peremptory challenges by means of Article 25. Allowing the prosecution to exercise one more peremptory challenge at trial is a tacit admission that the convening authority either did not exercise his Article 25 criteria correctly, or that the prosecution is better suited than the convening authority to apply Article 25 criteria. Neither of these reasons has a place in the selection process. There is simply no need for the prosecution to exercise a peremptory challenge. In contrast, the defense has no involvement in the initial selection process. The defense needs more than one peremptory challenge in order *942 to have any meaningful opportunity to select a fair panel and to eliminate those members who might be unfavorably disposed to the defense's case but who cannot be eliminated on a challenge for cause.
To rectify this inadequacy and to remedy the potential for abuse that currently exists in the Article 25 selection process, Article 41(b)(1) 175 and (c) 176 of the UCMJ should be amended as follows:
(b)(1) Each accused at a general court-martial is entitled to three peremptory challenges of the members of the court. Each accused at a special court-martial is entitled to two peremptory challenges of the members of the court. The trial counsel (prosecution) is not entitled to exercise any peremptory challenges in either a general or special court-martial. The military judge may not be challenged except for cause.
(c) Whenever additional members are detailed to the court, and after any challenges for cause against such additional members are presented and decided, the accused is entitled to additional peremptory challenges equal to at least one third of the additional members detailed. At a minimum, the accused is entitled to one additional peremptory challenge. These additional peremptory challenges are to be exercised against members not previously subject to peremptory challenges.
The specifics of this proposed change require further explanation. In any general court-martial other than a capital case, the minimum number of panel members needed is five. 177 In a special court-martial, the minimum number is three. 178 Frequently the convening authority will appoint more than the minimum number, possibly as many as eight to ten for a general court-martial and five to seven for a special court-martial. The practical reason for appointing members above the minimum requirement is to account for the possibility that some detailed members may be excused for cause or by way of a peremptory challenge. By appointing members in excess of the minimums required, even if some members are excused, the hope is that the number of members will not fall below the required quorum and the court-martial can proceed.
The rationale for giving the accused three peremptory challenges in a general court-martial and two peremptory challenges in a special court-martial is tied to these minimum numbers. If the accused has three peremptory challenges in a general courtmartial, he has the ability to peremptorily challenge at least two-thirds of the required *943 number of panel members. The same is true if the accused has two peremptory challenges in a special court-martial. In essence, these numbers give the accused veto power over any court-martial panel comprised of the minimum number or close to the minimum number of panel members required. This veto power is significant in at least two ways. First, by allowing the accused to veto these minimum-number court-martial panels, the accused now has the ability to affect and participate in the selection process. No longer is the accused relegated to one token peremptory challenge that is unlikely to prevent a convening authority from improperly manipulating the selection process. These changes will create an incentive for the convening authority to select a panel that is more representative and more likely to fairly consider the case. In short, it will encourage the convening authority to abide by the selection criteria in Article 25.
Second, even if the convening authority responds to the proposed change to Article 41 by increasing the panel to a size that would make it veto-proof, the increase is likely advantageous to the defense. In a general court-martial, the minimum vetoproof panel size would be eight. To account for possible challenges for cause, a much safer veto-proof panel size would be ten to twelve members. Increasing the size of the panel in this way makes it much more difficult for the convening authority to manipulate the selection process. If the panel size is larger, the convening authority will have more difficulty finding panel members who might be disposed to the convening authority's view of the case. Additionally, as the panel becomes larger, the convening authority's attempts to stack the panel become more transparent. A five or six person panel composed exclusively of members of a similar background can be explained as a fluke more easily than a panel composed of ten or twelve such members. This practical consequence, along with the other court imposed protections against court member stacking discussed above, will make it much more difficult for a convening authority to simultaneously choose a veto-proof panel while manipulating Article 25 selection process criteria.
If the number of panel members originally detailed does fall below the required quorum, the convening authority, using Article 25 criteria, must appoint additional members. Currently under Article 41(c), these additional members are subject to challenge for cause and each party can exercise one peremptory challenge against these additional members. The proposed changes in Article 41(b)(1) must be carried over to Article 41(c) to maintain consistency and to ensure the convening authority uses appropriate selection criteria when choosing additional court members. To do this, the proposed changes to Article 41(c) will give the accused at least one additional peremptory challenge and possibly more, depending on the number of additional members *944 detailed to the court. These additional peremptory challenges, which the accused can exercise only against the new members, serve the same function as the increased peremptory challenges under the proposed changes to Article 41(b)(1).
B. Benefits to Increasing Peremptory Challenges
The primary practical benefits of increasing the number of the accused's peremptory challenges and eliminating the prosecution's peremptory challenges is the incentive it provides to the convening authority to select a panel that the accused (1) believes is fair and (2) is not likely to veto. In the alternative, if the convening authority opts to select a large enough panel to make it vetoproof from the accused's peremptory challenges, that expansion alone is likely to result in a fairer and more representative panel.
Beyond these practical benefits, the proposed amendments to Article 41 of the Uniform Code of Military Justice 179 ("UCMJ") have other important benefits. First, the amendments to the selection process do not reject Article 25 180 of the UCMJ selection process or the Article 25 selection criteria. On the contrary, the proposed amendments to Article 41 preserve the important place the commander holds in the court-martial process, while helping to ensure the commander legitimately applies the Article 25 criteria. Those who have resisted proposed changes to the panel member selection process have done so largely based on concerns that any random selection process would take the commander out of the military justice system. Those who are opposed to the current system are critical not so much of the Article 25 criteria, but of the risk that the criteria are subject to unfair manipulation by the convening authority.
Giving the accused a greater number of peremptory challenges respects the commander's important role in the military justice system. Giving more peremptory challenges to the accused does not change the Article 25 criteria. What it does, instead, is allow the accused to play a greater role in evaluating whether the commander did in fact fully and fairly comply with Article 25. If he did, it is unlikely the accused will use his peremptory challenges to eliminate fair-minded panel members, and if the accused exercises his peremptory challenges rashly, he does so at his own risk. To avoid panels being reduced below quorum, spiraling into endless rounds of selections and peremptory challenges, the convening authority will be inclined to honestly apply the criteria set out in Article 25 to ensure a fair panel at the beginning of the process. This solution provides a symmetry *945 not found in other proposals that call for the abandonment of Article 25 all together.
Another benefit of amending Article 41 is that it is a relatively simple solution that can be easily and quickly implemented. Contrasted with proposals that call for creating some form of random selection, amending Article 41 is much more operationally feasible. As noted above, one of the most valid criticisms of random selection is that it does not work effectively in the military context. Frequent deployments, diverse missions, and the necessities of combat make random selection unworkable. It would be virtually impossible to create a useful and accurate random list of service members who are available to serve as panel members. Any such list that must take into account the demands of the military mission would hardly be random.
An attempt to create random selection would also adversely impact unit readiness and tie up important resources. Imagine, for example, a soldier who is deployed or on a combat mission being called up for panel member duty. Would the soldier or his commander have to appear in court to explain why the soldier cannot serve? Would the commander have to provide some form of written affidavit to the court that sets out the soldier's unavailability? These and other similar requirements could have an adverse impact on unit readiness. These are valid and important reasons why Congress opted not to create a system of random selection. The proposed amendment to Article 41 takes these important operational concerns into consideration. Because the convening authority still personally details the panel members using Article 25 criteria, the convening authority still takes into account the member's availability. This solution is much more operationally workable and uses the selection mechanisms that are already in place.
The proposal to expand the number of peremptory challenges for the accused is not a blank check for the defense to abuse the process. It also does not require the panel size to increase so substantially that it imposes a significant operational burden on the selection process. Giving one additional peremptory challenge to the accused in special courts-martial and two additional peremptory challenges in general courts-martial is not a dramatic increase. The relatively small but important increase requires the defense to exercise its peremptory challenges carefully. If the defense simply attempts to slow up the process by exercising its challenges in the hope of bringing the panel below the required quorum, it takes a great risk. The defense may like members appointed to replace those who were removed even less than the removed members, and because the defense's number of additional peremptory challenges are proportionally reduced, the defense may not *946 be able to remove these new, less favorable members. In addition, if the convening authority appoints more members to the panel, the defense will not have sufficient peremptory challenges to bring the panel below the quorum. The limited number of additional peremptory challenges prevents the defense from exercising its challenges simply to obstruct the system. The defense must exercise its challenges wisely.
Giving additional peremptory challenges to the defense and eliminating the prosecution's challenge also helps level the playing field. There is no need for the prosecution to have a peremptory challenge in view of the selection method set out in Article 25. With only one peremptory challenge, the defense has no real voice in how the convening authority applied Article 25 criteria. If the defense is unable to make a challenge for cause under the current system, it is virtually stuck with the convening authority's choices. More peremptory challenges allow the defense to have a real voice in the selection process.
Amending Article 41 rather than adopting some form of random selection is important not only because it preserves the commander's role in the member selection process, but also because it helps to preserve the commander's role in the administration of military justice. While other countries, including the United Kingdom and Canada, have significantly modified their military justice systems to remove the commander from the administration of military justice matters, these countries made the changes in response to court opinions not applicable in the United States. Further, the opinions in the other countries failed to adequately account for reasons the commander must remain very involved in military justice. Because the commander has the responsibility for ensuring his forces abide by the law of war, the commander must have the necessary disciplinary tools to ensure that compliance. If the system removes the commander from the panel member selection process, we begin down a slippery slope that could ultimately lead to removing the commander from the military justice function. We could then find ourselves in a situation where the civilian courts, which have little or no expertise in military matters, are responsible for military discipline.
Amending Article 41 avoids these dangers. It gives the defense a fair role in the panel member selection process while still maintaining the important functions of the commander in military justice. It avoids the slippery slope while still bringing about meaningful reform.
Much of the current criticism of panel member selections does not focus on evidence of actual manipulation by an unscrupulous commander. Rather, the concern is that the potential for manipulation exists and this potential creates the perception of unfairness. While the perception of unfairness is not the same as actual unfairness, perceptions *947 are important. An Article 41 that gives the defense more peremptory challenges addresses this perceived unfairness by expanding the role of the defense in the selection process and by creating greater incentives for commanders to comply with Article 25 criteria in the selection of potential panel members.
The benefits that come from adopting the proposed amendments to Article 41 are tangible, and they evidence real reform to a panel member selection process that is often viewed as the weakest link in the military justice system. The benefits of reform would also come at a relatively small cost compared to the significant costs that are associated with a random selection alternative.
C. Costs of Proposed Amendments
The most obvious cost of the proposed amendments is the increase in potential panel sizes. In a general court-martial, the minimum number of panel members needed for a quorum is five and in a special court-martial the minimum number is three. 181 To avoid the panel falling below the quorum, if the defense were to exercise all of its peremptory challenges, the convening authority would need to select, at a minimum, eight members for a general court-martial and five members for a special courtmartial. To account for any possible challenges for cause, a prudent convening authority would likely select at least two or three members above the minimum number.
There is no question that adding these additional numbers can prove to be a burden, especially to a command that is stretched thin. Nevertheless, it is certainly less of a burden than requiring the convening authority to randomly select members. More importantly, if these amendments improve the overall fairness of the system, the changes will reduce the long-term burdens of having to litigate questionable selection decisions and will improve the overall efficiency and finality of the military justice system. Also, adding an additional two or three members to the panel is not likely to impose undue hardship where the current panel selection method incorporates selecting more members than the court requires to account for possible challenges for cause and for each party's peremptory challenge.
However, it is important to note hardship might result from these proposed amendments to Article 41 of the Uniform Code of Military Justice 182 ("UCMJ") for a unit deployed in a theater of combat. Finding a sufficient number of available panel members could prove to be very difficult. Still, the burden of finding more panel members is not *948 likely to prove much more significant than the other burdens a unit faces when trying a court-martial case in the theater of combat. In some services, the Army in particular, it is not uncommon to remove cases out of the combat theater for trial. There are many situations where the combat commander has in fact forfeited control over cases to another military authority outside the theater of combat. 183 When the combat commander elects to do this, he gives up any military justice authority he may have had over that service member.
There are many understandable reasons for this practice. A commander engaged in combat operations may not want to be distracted with a criminal investigation and subsequent trial, particularly in serious cases, which may demand extra resources and a great deal of time and attention. The command may not want to divert the resources that would be needed to conduct an investigation and convene a court-martial. Instead, the commander may elect to keep those resources focused on combat operations, allowing a commander out of theater to determine the disposition of the case. Because the practice of moving cases out of the theater of combat is already a fairly common way for commanders to limit the drain on resources caused by trying a case in the theater, this can also serve as a ready mechanism for a commander to address the hardship that might be imposed by the proposed amendments to Article 41.
V. OPPOSITION TO AMENDING ARTICLE 41
Perhaps the strongest opposition to amending Article 41 of the Uniform Code of Military Justice 184 ("UCMJ") will come from those who see these amendments as a back-door way of creating a random selection system. They will likely argue that giving the defense additional peremptory challenges and taking away the prosecution's peremptory challenge means that the commander will have to give too much deference to the defense if he is to select a panel that will meet the defense's approval. In essence, the commander will have less discretion to select a panel in order to find members acceptable to the defense.
*949
On the other hand, some opposing random selection may also oppose the amendments to Article 41 for essentially the same reasons. This argument, however, is short sighted. In some sense, it is a tacit admission that the criteria in Article 25 185 of the UCMJ intended to favor the prosecution. Examined carefully and fairly, Article 25 criteria certainly have the potential to be applied in a way that is fair to both the prosecution and the defense. In case after case, subjecting the commander's panel member selections to significant defense peremptory challenges might strongly indicate that the commander ought to rethink the application of the selection criteria. Commanders can best avoid these random selection back doors by fairly applying Article 25 criteria and selecting impartial panel members who represent different military ranks, different perspectives, and different experiences. If commanders choose impartial members as a result of the proposed amendments, then the criteria has accomplished the very purpose it was intended to achieve. If, on the other hand, commanders seek to select panels that seem stacked against the defense in contravention of Article 25 criteria, then there is little to criticize when the system prevents the commander from achieving those illegitimate purposes.
Finally, some may contend that, in light of Batson v. Kentucky, 186 it is unworkable and ineffectual to extend a greater number of peremptory challenges to the defense. In fact, some have contended that the proper way to address peremptory challenges in the post-Batson military system is simply to eliminate them altogether because of Batson's race-neutral peremptory challenge requirements. 187 This contention, too, is short sighted.
First, Batson only applies to peremptory challenges against a member of a cognizable group. Thus far, that group is limited to some but not all races and gender. While this includes a significant subset of all peremptory challenges, it does not apply to all peremptory challenges. Additionally, while Batson applies to challenges by both the defense and the prosecution, the unique nature of panel selection in the military suggests that Batson should not be applied against the military accused in the same way it might be applied to a civilian criminal defendant.
As we have already seen, military cases addressing Batson have considered the unique military context in applying Batson's requirements. In future cases, military courts should be cognizant of the fact *950 that Batson does not apply to the convening authority's initial panel member selections, even though there is the potential that the convening authority might not select a certain member because of his or her race or gender.
The practical reality is that Batson is most often applied against the prosecution's exercise of its peremptory challenge because this is where the greatest mischief is likely to occur. Eliminating the prosecution's peremptory challenge will likely reduce or eliminate the need to raise Batson issues.
In those cases where the defense raises a Batson issue in a peremptory challenge, military courts, like their civilian counterparts, have significant experience with the issue and are capable of sorting out exercises of legitimate peremptory challenges from challenges having an inappropriate motive. Batson's application to the defense does not eliminate the defense's peremptory challenge; it simply helps ensure that the defense is not motivated by inappropriate bias.
VI. CONCLUSION
The military justice system under the Uniform Code of Military Justice 188 is a fundamentally fair system. Even though the military justice system is similar to the civilian justice system, in many ways it is more protective of individual rights than the civilian system and remains a separate system of justice. There are good and necessary reasons for maintaining this separate system. However, separateness alone does not justify inadequate protections of individual rights. The military system, like any system of justice, must undergo close and regular scrutiny to ensure basic fairness. The military justice system must strike an appropriate balance between the needs of the military and the rights of individual service members.
One aspect of military justice that has been closely scrutinized and criticized in the past several years is the manner in which a convening authority selects panel members to sit in judgment of their comrades in arms. There are protections in place to check against the unbridled authority of a convening authority to inappropriately manipulate the selection process. Nonetheless, under the current system, the potential still exists for a commander who is inclined to abuse the system to do so. This potential for abuse is recognized by critics of the justice system and practitioners and judges within the military.
To date, the proposals to remove this potential for abuse have centered on removing the commander from the panel member selection process and other aspects of the military justice system and adopting *951 some kind of random selection of panel members. The problem with these proposals is that they go too far and fail to strike the appropriate balance between the needs of the military and the rights of service members. The impracticability of these proposals and their call for the removal of the commander from the justice system has prevented any serious consideration of these reforms.
What is needed to address this issue is a solution that allows the defense to have a greater role in selecting panel members and, at the same time, preserves the important functions of the military commander. The proposal for expanding the number of peremptory challenges for the defense and eliminating the prosecution's use of peremptory challenges strikes the right balance.
It gives the defense a significant role in the selection process while preserving the commander's authority to select those best qualified to serve on a court-martial. The proposal brings greater fairness and helps to ensure that those who sit in judgment of a service member will act independently and free of any inappropriate influence. Military jurors are referred to as panel members.
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The word "detail" means to order a person to perform a specific temporary duty, unless the context indicates otherwise.
6
See R. Courts-Martial 503, 601.
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A convening authority is a commissioned officer who has the statutory and regulatory authority to convene a court-martial. The convening authority is also a military commander. See R. Courts-Martial 103(6). In Illinois, jurors are randomly selected from a general jury list which combines the names of all registered voters and drivers licenses holders 18 years of age and older. In Kentucky, jurors are drawn from people filling a Kentucky resident individual tax return, people registered to vote, and people over 18 years old licensed to drive.
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A commissioned officer is a member of the service who derives authority directly from a sovereign power, and as such holds a commission from that power. 
